In the matter of an appeal agalnst a declslon made by the
Gangmasters Llcenslng Authoruty (GLA)

Appeal Reference SE/E/RV - -

O Extrastaftled
* {Appeliant)

'_v -

Tha Gangmasters Llcensing Authority
. (Respondent)

e e the

Appointed Person

MsG Sage - R ‘ ' S | ', . Written Determination

relation to the above mgggr_: -

Upon consuderatnon of the correspondence before me: and of the wnt’ten submlsslen
produced by the Respondent dated the 23 March 2008 and the Appellant’s response
- dated the 29°March 2008, the Respondent's reply dated the 18 April 2009 and the. .
Appellant indicating it dld not wnshmg 1o reapond itis the dec&smn of the Appomied
Person that the appeal of the Appeliant be dismlssed on the terms agreed between
the patties by an agreement dated and slgned by thear Iegai rapresentatwes dated
the23January2009 = : St o :



1. This is an applicatiori made by the Appellant dated the 17 March 2008 to.
proceed-to an appeal hearing following the adjournment of the previous -

hearing listéd for the 27 January 2008 which was adjourned sine die:ontgims. . . ...
agreed between the parties. - - - - . S
2 The Respondent by a lettar dated the 23 March 2009 cbjected to the
Application oh the basis that terms of agrésment had been reached between.
Counsel for the Appellant and solicitor for the Respondent and that it was not
open to the Appellant to “renege on'the agreement and to reinstate the _
appeal’. The Respondent maintained that the agresment reached was binding
and the attempt to reinstate the appeal amounted fo an abuse bf process.
3. i reply the Appellant submitted on the 20 March 2008 it was maintained that
" the Appeliant had not withdrawn the appeal it had been adjourned on the
' Understanding that that the Appellant would apply for a fresh licence and the
condition ptecedent for the appeal being withdrawn was the determination of
that application, as there had not been = completed determination of a "fully . -
' fiedged-application" tha appeal was “gili very much afoot and thie Appellantis”
entitled to have the matter adjudicated upon by the AP". It was the Appellants
argument that in order to. deal with the case justly the appeal should be
allowed to continue and it was submitted that no ‘extra'expense would be
incurred by the parties as the adjournmient of the appeal had changed
nothing. It was also argued oh behalf of the Appellant that it was important to
hear the appeal due to the "stain” saused by the revocation decision onthe.. .
- Appellant in its business dealings. The Appellant also maintained thatthe  ~
 significance of the appeal was of benefit to the Appellant and that the
~ Appellant hias now recelved benefit of legal advice of a persan who has
experience of GLA appeals.. - SR ‘

4. The Respondent’s response was dated the 16 April 2009 and referred to the
specific terms of the agreement reached between the parties datedthe 23
~ January 2009, It explained that the purpose of the agreement was {o allow the .
Appellant to continue acting as a Gangmaster. until the detetmination of the -

new licence application. The Appellant determined the licence application
when they decided to withdraw from the process. It was contended by the
Respondent that 1o aflow the Appeliant to continue with the appeal would not
be "dealing with the matter justly under the “overriding objective” as it would
have the effect of allowing the Appellant to “manipulate the agreement in

- -order to obtain an extension of the licerice”. It would also not assist in dealing - :
with matters expeditiously orfairly. The fact that the Appellant haschanged 8™ s

legal advisers has nG relevance, the issue “simply requires a consideration of



the terms of the agreement" The partres were both Iegatly represented at the-
time and the licence application was determmed when it was withdrawn. In
accordance with. the terms.of the agreement of the 23 January 2009 the ,
-Appellants were to write to the Secretariat within 7 days of the wuhdrawal of
the application and on their tallure to do 50 1t i submltted by the Respondentﬁ :
that the appeal stands WIthdraWn

5. The Appellant was mvuted to respond to the Respondents submtssron dated
the 16 Aprit but indicated by an ematl to the Secretariat dated the 30 April
2009 that it did not wash to do- so “at this stage

The Chronotog! | .
6. The facts of this case are egreed and they are as. follows

‘a. On the 11"‘ of July, 2008 the Appellant was gwen notioe that their
Ircence was to be revoked W|thout mmedrete effect

_b. The Appeilant put ln their notroe of appeat agamst the revocatton ofthe - -

 licerice on the 4™ of August, 2008 and the Respondent put in- their
- submissions in respect of the appeai on the gh of August, 2008.-

o The matter was listed for a hearmg on the 27"‘ of January,. 2009

d. “The partres were both- Legally represented the Respondent by Solicitors
and the Appellants by Solicitors and Counsel, Mr Charalambides. The
_parties ¢ entered: into. without: prejudroe dlsoussmns and on. the 239 of .

~ January, 2009 an agreement was reaohed on the fotlowmg terms

“q, Within 14 days of the 27" of Jnnuary, 2009 Extra staffwill

aubmlt an apptlcatron for a naw Gangmaster s Ltcensmg Autharlty
" licence . S

2. The Gangmaster's Lloensing Authorlty will process that
o apphoatlon with atl due expedltron :

3. Within seven days of tha determinatron of the new hcence
'.applicatron whether-that applroatnon is auccessfui oF unsucoessful
.the. Appallants will erte to.thie Sacretarlat withdrawlng thelr
.Appeal agamst revocatlon of the orI.mal lloence

On the mormng of the 26 af January 2009 the contents of thls '

'j'agreement was communicated to the Appomted Persan-on- the e S
telephone. by the Secretariat with a request that the heanng listed for = 7

'the 27"‘ of January be ad;ourned on the basis that terms had been
o gt .



' agreed between the parties,” On the basis of the terms of that
- agreement, the Appointed Person agreed fo the joint request that the
hearing scheduted for the 27" of January be adjourned-Sine Die.
Directions were set down by the Appointed Person that the Appetiant
_ was 1o provide an update by noon of the 10" of March; 2000-88:10
* whethef the terms of the agreefment had been complied with in order
for the matter to be dismissed.. " .~ "~ - ‘
e. As nothing was heard from the Appellant an the 10™ of March, the
Secretarlat, upon instructions from the Appointed Person, wrote to the
parties by e-mail on the 11™ of March to request an.update as tothe
. progress of the new application. "The Respondent confirmed that the
‘new application was at the application stage, LT -

f._The Appeliant wr‘cz_té to the Requndent with a copy to the Secretariat a
 letter dated the 17" of Maich 2009 in the following terms:
“as you wiil be aware Extraa‘ﬁff Ltd's appeal against the GLA's
licence revocation was due to ba heard on 27 January 2009 but

- ‘was adjourned sine die on the basis of an agreement brokered - - -

" batween the parties. In particular, orie of the terms was that .
Extrastaff would apply for a fresh licence and on the
determination of that application whether it was granted or not,
the appeal would thereafter be withdrawn. As things stand the
appeal is therefors extant, and having joined the Association of
Labour Providers and taken further legal advice, Extrastaff wants
to pursue the appeal to a full hearing before the Appointed .. -

‘pérson. o T SR

" In the circumstarices, Extrastaff hereby gives notice that it
" formally seeks to withdraw the application for a fresh licence
" forthwith, and thersfore the proposed inspection (which we
undarstand was due to take place this Thursday the 19" of March)
_ will be unnecessary and we would be grateful for your written
" confirmation that the inspection will not now take place”. - o
Itwas confirmed in the-letter that Extrastaff had no workers operating in
‘the GLA sector.. = L L e o :

The iséues‘~

7. The sole issue before the Ap'pbirttéd I?f;-rsdngi's ﬁheth‘er'. the Appettarit can

reinstate the appeal process. If there is a binding ‘agreernent the Appellant. L

cannot withd‘rawfuh'ilgtera!ly_ from the agreement and pursue the appeal

R



unless they can shew lrounds that Wuuld make the agreement reached
invalid. ‘ : : :

. 8. The Respondent marntams that that to do 80 wouid be an abuse of | process
The initial appeal had bieen disposed of effectively by the agreement i~ "
January 2008 and to allow life to be breathed back into the appeal would be
an abuse of court process and, weuld not be in line with the overriding
ebjectwe in dealmg with the case ]uetly expedttrously and fairly.

g. ltis the- Appe!lante case that there has not been & final determrnatlon of‘a
fully fledged applicatron" They maintain that the appeal is very. muich afoot ..
‘and the Appellant is entitled to have the. matter adjudlceted gpon. Itis their . ...
case that.in order for there to be a determination as set out in the terms of the
agreement "it was necessary for the Appellant to cease the process-in
' other words, to'actually prevent a determmatlon ‘which would have the
effect of leading to.the appeal being formally withdrawn”. The Appellant
maintained in-order to deal with the matter justly the appeal should be allowed
to continue. They maintained that there was no extra cast involved with.the
. matter being I:eted for-hearing and that it would be. prepertronete to: daewdth
" the appeal giving the importance to the Appellant i terms of the 'stain’ _
caused by the revacation which will in due course would be advertised by the -
GLA. lt. was submitted that the Appellant now had the behefit of advice from
the Associate of Labour Providers and to-Counsel that had experrence of GLA
“appeals (whereas their prevrous Counsel did not) ' :

Decrsron

10:Firstly i wrll deal wrth the iseue retatrng to whether or not a valid the settlement
has been brokered between the parfies.. It Is noted from the chronelogy that |

- at ali times the Appellant was'legally represented by Solicitors and Counsel.
Aithough it is noted that Counsel chosen by the Appetlant may not have been
experienced in dealing: with GLA matters, there is ho suggestion.that the ~
parties were in any way misled by their legal representative. Counsel was:

- acting on their client's instructions: and the terms of settlement were agreed.’
The adjournment was granted after the partieis communicated the terms of
this agreement by telephone: and it was.on the basis of this agreement that
the adjournment was granted subject te the Appellants revertrng back to the
Secretariat by the 1 0“‘ of March.. -* . .

11.twas noted that the Appei!ant then applred for a new hcence in accordance
- with the terms of the agreement reached and the Respondent alsoadtedin -
" compliance with the terms of the agreement réached by processing the: T
application with due e:tpeditron and the: inspection was due to take place on
the 19" of March 2009. ‘Both- parttes therafore appeared to take action to

compty with the terms of the agreement and frem the evrdence available they



showed that they oonsrdered themselves bound by it. There was hething to
suggest that the terms of egreement reached were i some way invalid or that
they should be: set asnde for any reasan. |t was also noted that the terms of .
. the agreement were beneficial to the Appellant as it allowed the. Appeilanf o
' contmue tradJng whilst the new apphcatron was bemg processed

12.The Appeilant's decaslon to wathdraw the apphcat:on for a fresh. licence and to
cancel the’ inspection was taken with. the benefit of legal advice despite the
fact that it prevented ‘of the Respondent from processing the application. The
Appeliant now rmaintains that the decision to- withdraw the application allows =
- them to reinstate their appeal because they state that “given that agg: swom
" matter of law, the fact and common sense the application’ process has
not been completad by a final deterrmnetion of the GLA of a fully fledged
. application, the appeal Is stlll very much afoot” The reason why the
- ‘application process cannot be completed was due to the fact that the
Appellant had withdrawn from the process, makmg it rmposssble for the
Resporident to make a determination of that applacation Thie Respondent :
was incapable of taking any. actian under the agreement as the Appellant has ~
withdrawn from the process: The Appomted Person does not kriow how what -
the Appellant means by a “fully- fledged applicatlon the terms of the
. agreement reached between the. pertres were- olear Clause 1 required by
Appellant to submit.a new appllcation which they did. Clause 2 of the
agreement required the Respondent. to process that application which they
~did. The final clause of the agreement now cannot be compieted due.to the.
Appellant withdrewung from the § prooess and preventmg the RespondentirOm
making a determmatlon ' _ :

13.As a matter of fact, the partees had an agreement which they partially
_ “complied with. The case was adjourned on the terms that were agreed
. between the parties, It was not alleged that the Respondent was in any way
in breach of that agreement, entitiing the Appeliant to reinstate the appeal or
that there was evidence of bad faith. The Respondent maintained that the

“actions of the: Appellant amounted toa determinaﬂon of the hew ilcence _
applrcation ‘ : : :

14.1 have taken into account the submlssions by both parties on what amounts to
a determination. { have considered paragraph 7 of the Appellant s submission
“that maintained that for a determination it was * necessary for the Appellant
to cease the process-m other words, to actually prevant a determinatlon -
which w::uld have’ the effeot ofa Ieadmg to the appeal helng formally
withdrawn”. The. Respondents submigsion on that point. put guite simply that
the determination of the new: ficence application had taken place when it was

. withdrawn. The submnse:rone of the Respondent on this pomt afe tobe

preferred both on the normal meanlng of the words and the structure of the

6



u'\f;

agreement the partlee reached The agreement clearly envreaged a 3[ stdge .
‘process of application, proceselng that appllcatron and determination. If there
was no application there can be no determination. The progess ceased with
the Appellant wrthdrawlng from the terms of the. agreement and preventing the
Respondent from completing the deterrnmatren ‘A determination took place.
when the Appellant withdrew rts appllcatlon fora fresh license, on the 17
Maroh 2009 whrch was when the process determmed ' :

T

15,1 frnd that the partres reached a blndrng eettlement on the 23“’ ef January
2009 and that there are ho grounde an whlch the terms of that agreement .
should be set aerde ‘The Appeliant does not refer to any improptiéty by the -
Respondent or to undue mﬂuence or bad faith that may afteot the validlty of
the agreement. ‘ SUNE -

16.Having concluded that the parties reached a settlement whlch was b:ndmg.

- - the solé issue is whether the. appeat should be relnstated notwrthetanctlng the
terms of the agreement. -1 am:reminded by bcrth parties of the overriding
objective; which includes the oblrgatron to.deal wrth the case justly and faitly -
and in a way which is proportinate to the. comptexrty or importancée of the
issues. The issues in this case were not complex and this was evidenced by
the agreement that was reached betwaen the parties for a sensibie and
pragmatic way forward, the agreement benefited all parties. It allowed the . -
Appellant to contlnue to trade wlthout interruption, whilst the application fora-
new license was underway 1 believe it wauld not be fair and just, on the. )
evidence before me; to allow the Appellant to renege on an agreement simply

~ because it Is now has the benefit of advice from the Assacciation of Labour
Providers and drfferent Counsel. This is.a binding settiement which has been
‘brokered by legal representatives whlch cannot now be set aside simply on
the grounds that one party has thought the bettet of it. it would be an abuse
of process to allow the Appellants to.renege on an agreement and to relnstate
the appeal where the matter has been the eubjeot toa brndrng eettlement '

17 There is a requrrement on the Appointed Pereon 10 deal w1th a case
expeditiously and fairly. It would not be éxpeditious to allow a Gangmaster to
continue to operate where a'licence has baen revoked without immediate
effect, for an indefinite penod The date of the original revocation was the 11"
of July, 2008 and agreement was: reached between the parties for a. sensrble
way forward on the 23 of January, 2008, If the Appellants were to be.. - -

7 allowed to contmue therr appeal this would have the effect otdeleytng eny
final determlnatron in this matter and’ the outcome would be to allowa -
Gangmaster {o oontrnue to'trade. desprte the decrsmn of the Respondent that
the license should be mthdrawn This would fead to-uncertainty and may
result in workers inthe GLA sector bemg placed at rigk. Although it is noted
that there are presently no werkere operatrng n thIS eector. thle may change

3 - o :



" Any further delay in rehchi_ng_‘a"f'inél datermination in this matter will stand in
the way of a fair arid expeditious outcome and would be against the overriding
objective. . S S

18.The terms of the agreement are binding on the _bartie’.s._ The application to
reinstate the appeal is refused, The determination of the licence application

tack place on the 17-of March 2009 when the licence application was revoked

by the Appeliant. In the absence of the Appellant withdrawing the appeal in . -
accordance with the terms of the sg'ttlem_erit,reached.- it is the Appointed
- Person's decision that their appeal should be dismissed:




